FILED

JUN 19 2006
UNITED STATES COURT OF APPEALS CATHY A. CATTERSON, CLERK

U.S. COURT OF APPEALS

NOT FOR PUBLICATION

FOR THE NINTH CIRCUIT

UNITED STATES OF AMERICA, Nos. 05-50243
05-50424
Plaintiff - Appellee,
D.C. No. CR-03-00256-AHS
V.

MARK A. CRANE, MEMORANDUM"

Defendant - Appellant.

Appea from the United States District Court
for the Central District of California
Alicemarie H. Stotler, District Judge, Presiding

Submitted June 12, 2006™

Before: FERNANDEZ, KLEINFELD, and BERZON, Circuit Judges.
Mark A. Crane appeals from the district court’s amended order of restitution

imposed following his guilty-plea conviction to two counts of mail fraud and
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aiding and abetting, in violation of 18 U.S.C. 88 2, 1341. We havejurisdiction
pursuant to 28 U.S.C. § 1291, and we affirm.

Crane contends that the district court erred in calculating the amount of
restitution. Specifically, Crane argues that the restitution amount should be ten
percent of the total over billings plus the cost of the internal audit required by the
criminal investigation. The district court did not err in its restitution calculation,
which was based on a declaration by a representative of the victim-company.
Restitution is determined by actual loss. See United States v. De La Fuente, 353
F.3d 766, 771-72 (9th Cir. 2003). The district court found that the commission
structure was not aflat ten percent, and properly cal culated the restitution by
taking the sum of Crane’s commissions, less the legitimate commissions, plus the
cost of the audit. Seeid.

AFFIRMED.



